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Statement of Questions Presented 


Does the Natural Gas Act authorize the Federal Power 
Commission to determine the price required by Section 
7 of the Act, without advising the applicants of the 
standards and the guides to be used? 


May the Commission arbitrarily set standards and guides 


on a ease by case basis? 


Does not the Commission's selected data tested by the 
Commission's seleeted standards and guides, require a 
finding of an 18¢ price level, and therefore the issuance 
of a certificate under Section 7 of the Natural Gas Act 
at an 18¢ initial price level? 


Statement of the Case 
Specification of Points ....cccecsseecssessseesesessssnessenseeesnnsesnenensnnecssess 


Argument 


I. The Commission Erred In Conditioning the Certifi- 
cates to Prohibit Total Initial Prices Greater Than 16¢ 
Per Mef Because Unsupported By and Contrary to the 
Evidence and the Resut of Legal and Factual Errors 
Reflecting Arbitrary and Capricious Action by the 
Commission 


The Commission Arbitrarily Determines Its “In- 
Line” Method 


The Commission Erred in not Giving Petitioner 
Notice of the Commission’s Standards and Ade- 
quate Opportunity to Meet the Standards .......... 


Conclusion 
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BRIEF OF PETITIONER 


This is a proceeding under Section 19(b) of the Natural 
Gas Act (Act), [15 U.S.C. § 717(r)] brought by Petitioner, 
Continental Oil Company (Continental) to review an order 
issued by the Respondent, Federal Power Commission 
(Commission), on September 22, 1965, whereby it granted 
a certificate of public convenience and necessity to Conti- 
nental, subject, however, to certain conditions. The Com- 
mission’s order was issued as Opinion No. 476 (R. 4168). 
The Commission's order denying rehearing was issued as 
Opinion No, 476-A on November 22, 1965 (R. 4281). 


STATEMENT OF CASE 


The proceedings before the Commission leading to the 
issuance of Opinion No. 476 involved about forty-two appli- 
rations for certificates of publie convenience and necessity 
for sales of natural gas in Texas Railroad District 2" by 


1 A ten-county area along the central Texas Gulf Coast. 


producers, whieh applications were consolidated for hear- 
ing under the lead application of Sixclair Ou & Gas Com- 
pany. et al, Docket Nos. G-18760, ef al. 


One oF the applications was submitted by Continent: al in 
Docket No. C162-961. It invelves a sale from the Criswell 
Dewi itt County, Texas, to Lone Star Gathering 
under contract dated December 13, 1961. The 

ive is ISe per Mef @ 14.65 psia. 


T(e) of the Act and the provisions 

the Commission's Regulations (18 
Continental applied for a temporary cer- 
On September T, 1962, the Com- 

ig such temporary certificate 


ery of the gas began June 25, 


ssued March 25, 1965, the Commission consoli- 


al’s Docket No. CI62-961 with other pending 


certificate dockets (R. 5075). 


ing conference was held May 11, 1964, and the 
eptember 1, 1964, and required five hearing 


aring, Continental, in conjunction with other 
:, offered evidence of the following general char- 
acter {R. 101): 


haracteristies, Problems, and 


lremments 


irements. 
Demand For Natural Gas Requiring Contract Prices. 


Cost Characteristics of Various Segments of the In- 


Ray ns 
austry. 


Geological Characteristics and Effects on Gas Prices 
in the Texas Gulf Coast and Railroad District 2. 
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Supply and Demand, Cost and Market Price Trends 
Related to Gas Prices in the Texas Gulf Coast and 
Railroad District 2. 

Why Contract Prices are Required by the Public 
Convenience and Necessity. 


Pursuant to motions filed by the distribution company inter- 
venors and the Commission Staff, the Examiner excluded 
the evidence offered on the above matters (R. 61). He also 
excluded evidence of Witnesses Conkling (R. 61) and Gody 
(R. 63) relating to intrastate sales of gas from Railroad 
District 2. The basis for such exclusions was that the only 
determination necessary for a Section 7 hearing was an 
“in-line” price. 


The only evidence admitted related to price (and related 
contract data—quality, volume, certification, etc.). (Exhibit 
3, R. 692.702; Exhibit 4, R. 703-756; Exhibit 5, R. 757-764; 
and Exhibit 6, R. 765-770). 


After briefing by the parties, the Examiner issued his 
initial decision (R. 3906-3930). 


Using his own methodology (as contrasted to other ap- 
proaches suggested by different parties), and selecting data 
sometime inconsistent with his own methodology and his 
own understanding of the status of the law, the Examiner 
found that for applications on contracts dated subsequent 
to September 28, 1960, the date on which the Commission 
issued its Statement of General Poliey No. 61-1, 24 FPC 
818, the price required by the public convenience and neces- 
sity was not greater than 16.0¢ per Mef at 14.65 psia (R. 
3918).? Although this was not the basis for Commission 
Staff's recommendation, the price determined was the 
Staff's number. 


? Other findings related to the period prior to September 28, 1960. 
Continental's contract is in the later period. 


‘ 
+ 


Thereafter, on Septeniber 22, 1965, following Exceptions 
(R. 4007) to the Examiner's decision, the Commission issued 
its Opinion No. 476 (R. 4168 4193). The Commission, al- 

hough not agreeing with much of the Examiner's reasons, 

and conelusions, nevertheless, also found 16¢ per 

Me! at 14.85 psia to be the price required by public con- 

venience and necessity for contracts dated subsequent to 

September 28. 1960. It also determined the price by making 
i * determination. 


In addition to the imposition of the price condition (from 
IS: to 16). Opinion No. 476 imposed the following con- 
ditions on the certificates issued: 

(1) That a moratorium is provided on the filing of all 

ice Increases in excess of 18 cents per Mef at 14.65 

-e of tax reimbursement pending the 

a final decision in the Texas Gulf Coast 

ea Rate Se Docket No. AR64-2, or until 
pein 1, 1968, whichever is earlier (R. 4191). 


That the quantity provisions in Petitioner’s contract 
“t to Respondent’ s ultimate decision in its 


emaking proceedings pending in Docket No. R-199 
2192). 


That Petitioner shou!d refund the difference between 
the amount charged and collected from the purchaser 
Lone Star Gathering Company and 16¢ per Mef 
applied to all volumes paid for (R. 4190). 


Petitioner, pursuant to Section 19(a) of the Act, filed a 
timely application for rehearing (R. 4194). 

On November 22, 1965, the Commission issued a memo- 
randum opinion? denying Petitioner's application for 
rehearing. 


3 Opinion No. 476-A. 
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On November 24, 1965, Petitioner filed its petition to 
review the order of September 22, 1965 (Opinion No, 476). 


SPECIFICATION OF POINTS 


The Commission erred in conditioning the certificates to 
prohibit total initial prices greater than 16¢ per Mcf because 
such condition is unsupported by and contrary to the evi- 
dence and the result of legal and factual errors reflecting 
arbitrary and capricious action by the Commission. 


ARGUMENT 


THE COMMISSION ERRED IN CONDITIONING 
THE CERTIFICATES TO PROHIBIT TOTAL 
INITIAL PRICES GREATER THAN 16¢ PER 
MCF BECAUSE SUCH CONDITION IS UN- 
SUPPORTED BY AND CONTRARY TO THE 
EVIDENCE AND THE RESULT OF LEGAL 
AND FACTUAL ERRORS REFLECTING ARBI- 
TRARY AND CAPRICIOUS ACTION BY THE 
COMMISSION. 


The idea of a price line being some kind of a standard 
to test the Section 7 requirement of the price required by 
the present or future public convenience and necessity began 
in the United States Supreme Court Cafco ease :* 


“Where the proposed price is not in keeping with 
the public interest because it is out of line or because 
its approval might result in the triggering of general 
price rises or increase in the applicant's existing rates 
by reason of ‘favored nation’ clauses or otherwise, the 
Commission in the exercise of its discretion might 


4 Atlantie Refining Co. v. Publie Service Commission, 360 U.S. 378 
(1959). 


6 
uch conditions as it believes necessary.” (360 
at 591) (Emphasis supplied throughout.) 


se passed a number of circuit courts wrote on the 


wing, detining, refining and generally attempt- 


this a meaningful and workable idea for pro- 


ae Tenth 
Western 
oval an exposition of the in-line price methodology set 
h Circuit. T! inth Cireuit’s view was 
ited Cras Improvement Compary 
pages 823-824, the Ninth 


the ‘line’ referred io in 

renced to relevant existing 

h substantial amounts of 
state commerce, * * * 


r prices are relevant for compara- 

f they pertain to gas production in 

analoyous area and if other principal 

i ha 3 of the contracts ure fairly comparable. Thus 
acts should be comparable from the standpoint 

Iovas reserves and future potentials. The significance 
«as to these conditions should 

ssion findings based upon sub- 

_ Substantial variations in the quality 


“Fromm all that is said above it will also be understood 
that we find without merit the contention that the price 
line inust neces arily accord with the pre-Catco line. We 
agree with the view expressed by the Commission in 


$315 F. 2d 652 (10th Cir. 196%). 
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Toxas Gas Transinission Corporation et al., 22 F.P.C. 
378, BSS, that factors such as increased production costs 
since Catco, comparative accessibility of field locations, 
and comparative depths of sands tend to make pre- 
Catco prices irrelevant for comparative purposes in 
other cases. 


“UGL and New York further contend, however, that 
if the prices paid by other pipeline companies may be 
resorted to for comparative purposes, suc comparison 
must at least be limited to prices which have been 
authorized only after the Commission's careful scrutiny 
according to Catco standards. It is argued that until 
it is demonstrated that such other prices have them- 
selves been justified in certificate proceedings or tested 
in rate proceedings ‘they are absolutely meaningless 
as a touchstone.’ 


“The Commission points ont that in utilizing price 
comparisons for the purpose of drawing a ‘line’ the 
Commission has limited itself to a consideration of 
certificated prices. It nevertheless conecdes that these 
certificated prices for the most part have never been 
subjected to Commission scrutiny. But, the Commission 
argues in effect, such a limitation is neither expressed 
nor implied in the Catco decision, and to impose 
such a limitation would render the whole technique 
impractical. 


“As previously indicated, the price line is intended 
to reflect current conditions in the industry. Therefore, 
comparative prices upon which it is based must be 
prices under which a substantial amount of natural gas 
presently mores in interstate commerce. The limitation 
urged by UGL could well defeat this objective by re- 
stricting the comparison to a small number of contracts 
under which little gas moves today. It could, in fact. re- 
quire a rollback to prices having no current relevancy.” 


Other cases likewise indicate that an in-line price is in- 
tended to retleet current conditions existing at the time the 


eontract Was made and the sale certified.® 


tions. 
ng prices” of gas which “presently moves” in inter- 
e commerce. Such a view could result in the rollback of 
prices condemned by the Ninth Circuit in United Gas Im- 
provement Company v. EPC, supra. 


The Supreme Court commented on “in-line” pricing in 
Cullery opinion.” The question of whether the 
{ properly determined an in-line price was 
uestions certified to the Court, as the Fifth 
rad not reached this question. However, in its Brief, 
vixsion requested that the Court consider the Com- 

1 


nission’s in line pricing technique at that time so the ease 
ould not have to be remanded, 


The ‘ ssion’s in-line technique was defined by it in 
its Brief to the Court at page 17 as follows: 

(the Corumission] coneluded that the 

t which gas would be certificated to enter 

vould be the in-line level, Le, the highest 

ch substantial amounts of gas had been 

to enter the market under other contem- 

ols certificates not themselves subject to court 

“or otherwise suspect.” 


& See, for etn Atlantic Refining Company v. FPC, 316 F. 2d 
GIT (D.C. Cir, 196%), at p. 60: 

“As used in CATCO, the line means the price at which 
semilar sales, not suspect, were made under similar cireum- 
stanecs from the same area about the same time.” 

United Gas Improvernent Co, v. Callery Properties, Ine., 86 S. 
Ct. 360, ...... USients £2065); 
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Further, at page 31 of its Brief, the Commission stated: 


“The evidence was uncontradicted, the specific finding 
undisputed, and the only question is whether the Com. 
mission acted improperly in fixing the in-line price at 
the highest level remaining after eliminating from its 
consideration the unsupported CATCO prices and simi- 
lar prices obviously influenced by the Conmnission’s 
earlier erroneous certification of the CATCO contracts. 

“We submit that the Commission's action js sup- 
ported if not indeed required, by prior decisions of this 
Court." 


Insofar as any method of determining an in-line price 
was sanctioned by the Supreme Court, this was the method. 
That the majority in its opinion relied upon the Commis- 
sion’s official statement of its method in applying an in-line 
price is evident by the following statement appearing at 
page 4 of the majority opinion: 


“We believe the Commission can properly conclude 
under §7 that adequate protection to the publi¢e inter- 
est requires as an interim measure that gas not enter 
the interstate market at prices higher then existing 
levels.” 


The inquiry required by Cuico as to whether a price 
is “out of line” was not concerned with average prices or 
minimum prices. The out of line concept enunciated by the 
Supreme Court concerned only ceiling prices. As Catco 
indicated, Section 7 of the Act required evidence to sup- 
port any price above presently existing ceilings, As noted, 
supra, this was the Supreme Court's understanding of the 
methodology in the Callery ease. “Holding the line” must, 


therefore, require that the Commission scrutinize applieca- 


* Although the Commission represented to the Supreme Court in 


Callery that the in-line ceiling price was the highest price re- 
maining after “suspect” prices were eliminated. it shall here- 
after be shown that the standard for decision in the instant 
proceeding was a rollback price at which very small volumes of 
gas moved in interstate commerce. 
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tious for certificates of public convenience and necessity to 
: ir prices exceed existing levels. If they do not, 
es are “in-line.” 


’ prices Where the greatest “substantial amount 

ted by the Commission has entered the mar- 

> pony ission’s own tabulation in Opinion 476 

. 4177-4178). Approximately forty-seven per 

of all the volumes used by the Commission to 
‘evel of prices were sold at 18¢ per Mef. 

ty-Hve per cent (the largest per cent at any sales 

price) of all the contracts in the Commission’s tabulation 

(R. 4177-4178) are at 18¢ per Mef. 


The Commission concedes that contract prices “do show 
ecor e trends In the area and are entitled to some weight” 
R. 4180). Bat the Commission’s tabulations and computa- 
~ do not include contract prices, The fact that most 


contract prices are higher than certificated prices and the 
est contract price is 20.49¢ per Mef (R. 694), raises 
feel of prices above the 18¢ certificate level. 


> Commission, in Opinion No. 476, the Order herein 
tined of, computed, through a series of averaging 

rical weighted average, volumetric weighted average, 

price by volumes and percentage of volumes in 

t range of prices (R. 4177-4181)), a price of 16¢ per 
Me! This is obviously a price which is below the level the 
Supreme Court was describing. In Catco, the Court talked 
of triggering and piercing the ceiling. In Callery the Court 
talks about prices higher than existing levels where sub- 
stantial volumes enter the market. The 16¢ price is a roll- 
back from that level. A look at the Commission’s own tabu- 
lation (R. 4177-4178) shows that very, very little gas (less 
than 3%) moved at 16¢ per Mef. The Examiner’s tabula- 
tions (R. 3917) and a reference to Exhibit 4 (R. 703-756) 
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show that the median price by contract is 18¢ and the 
median price by volume is 17¢-18¢. Of course when the Com- 
mission overruled the Examiner and reversed its previous 
positions by including sales below 14¢ it lowered the median 
price to the point it desired. 


Using the Commission’s 16¢ “in-line” price and giving 
“some weight” to contract prices as the Commission sug- 
gested (R. 4180) the price line must be above 16¢. 


The Commission erred in conditioning Continental's 
initial price to i6¢ per Mef. The Jaw and the facts require 
a certificate at 18¢ per Mef. 


Assuming, arguendo, that the Supreme Court's concept 
of the price line application to the Commission's Section 7 
requirements and duties is basically an interim holding 


action to become less important in the regulatory process 


with the advent of area pricing, then certainly any method 


or application of the in-line concept which would roll prices 
back is contrary to Coilery: 


“Consumer protection is afforded by keeping the 
‘in-line’ price at the level where substantial amounts 
of gas have been certified to enter the market under 
other contemporaneous certificates . . 2° (Majority 
opinion, page +) 


The level of prices may fluctuate but the “in-line” price 
is not a rollback or a reduction from the level. Any system 
of averaging (even if consistent, which the Commission is 
not) must, by its mathematical nature, produce a lower 
price each time another producer application for the same 
area and time period is up for hearing. 
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The Commission Arbitrarily Determines 
Its “In-Line” Method 


Giverent guides and standards used by 


tission In certificate proceedings and particularly 


jetermination® are ample evidence to show 
s aeted arbitrarily in Opinion 476. A full discussion 


of General Poliey No. 61-1, 24 FPC S18 (1960), 
Commission Oo rions: 
. Trunkline Gas Company, 24 FPC 1020, 1037 


. Union Carbon Co.. 25 FPC 181, 183 (1961) ; 
. Panhandle Eastern Pipe Line Co., 27 FPC 


al Oil Co., 27 FPC C 96 (1962) ; 
.-Wise. Pipe Line Co., 27 FPC 449, 453- 


El Paso Natural Gas Co.. 27 FPC 1134 
.Standard Oil Co. of California, 27 FPC 


ly Oi Co., 28 FPC 401 (1962) 
. Texaco Seaboard, Ine., 29 FPC 593 (1963) : 
EL Paso Natural Gas Co., 29 FPC 1175 


3, Placid Oil Co.. 30 FPC 283 (1963) : 
2. Hassie Hunt Trust. 30 FPC 1483 (1963) ; 
2 Amerada Petroleum Corp., 31 FPC 625. 


” Shell Oil Co., 32 FPC 34. 39 (1964) ; 
136, Union Texas Petroleum, 32 FPC 254 


iperior Oil Co., 32 FPC 241 (1964) ; 
1 OL Co., B2 FPC 1183, 1186 (1964); 
$46, Edwin L. Gox. 32 FPC 1301, 1307 (1964) ; 
58, Area Rate Proceedings, AR61-1, 34 FPC .... 


_H. L. Hawkins, 34 FPC (1965) ; 
7%, Turnbull and Zoch Drilling Co., 34 FPC .... 


1 Commission handling such items as suspect 
F DE, contract prices, time periods of “eon- 
tes, weighted average price, median price, 
ve} ated | average, volumetric weighted average, intra- 
state prices, prices below 14¢. 
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and itemization is not possible here but an example will 
illustrate the point. 


The Commission has in other certificate proceedings used 
intrastate sale data in finding the price level.!” And the 
courts have sanctioned other Commission action doing so.2 
Now, in Opinion No. 476, the Commission arbitrarily says 
the record on intrastate sales is not complete and there is 
no showing of impact on the interstate market (R. 4183). 
This statement is self-serving and erroncous and should 
be so declared by this Court. 


Both Witness Conkling (R. 121-133) and Witness Gody 
(R. 163-165) discuss in detail the intrastate sales (price, 
contract, volumes) and the impact of such sales on the in- 
terstate market (Witness Conkling’s Exhibit 1 (R. 678) 
which was excluded, and Chart 3 and Schedule 3 of Witness 
Gody’s Exhibit 3, likewise excluded (R. 697-698) ). The sub- 
stance of these witnesses’ testimony is that the impact of 
intrastate sales on the interstate market is very great and, 
as indicated by the inereasing percentage of Texas Gulf 
Coast gas going to intrastate markets, is getting greater. 
The deerease in interstate prices is causing the gas supply 
to go to the intrastate market. Had the Commission used 
the important, competitive, intrastate prices, it could not 
have rolled the price back to 16¢. 


The error of the Commission in finding a price level 
arbitrarily and capriciously excluding intrastate data 
should be corrected by this Court. 


1 Trunkline Gas Company, 21 FPC 704. 717-718 (1959), 
Teraco Inc., 24 FPC 979, 983 (1960). 

"Atlantic Refining Co. v. Federal Power Commission, 316 F. 2a 
373 (D.C, Cir. 1963); Atlantic Refining Co. v. Public Service 
Commission, 360 U.S. 378 (1959) ; Federal Power Commission v. 
HL, Hunt, 376 U.S. 515 (1964). 


1+ 


Commission admits that it treats contract prices 
ditferently in Opinion 476 than it has in the past (R. 4180). 
If the Commission may find the 16¢ price level looking only 
to certificated prices, as it did in Opinion 476, notwithstand- 
ing its statement about contract prices (R. 4180), and it, 

es the certificated prices, obviously it is 
not regulating prices. No such authority 1s 

i by the Natural Gas Act. 


The Commission uses time periods of different length 
for its comparison of contemporaneous sales. In Opinion 
the Commission used a time period extending from 
Gee 1954. to January, 1960, some five and one-half years 
of prices and volumes. In Opinion 476, the Commission used 
a period from September, 1960, to March 10, 1964, some 
three and one-half years. Also in Opinion 436, the Com- 
periods of ten months and twelve months. 
The picking of the time period, alone, can vary the level 
of prices applicable to a given producer's certificate appli- 
cation. The Commission through its administrative action 
(consolidated hearings for producer certificate applica- 
tlons) can, without any economic or regulatory basis, juggle 
the price levels within effective ranges. 


mission used other 


he methods used by the Commission in determining a 
line in Opinion 476 are not consistent and are without basis. 
They are therefore, arbitrary and capricious. 


12 Union Texas Petroleum, 32 FPC 254 (1964). 


15 


The Commission Erred In Not Giving Petitioner 
Notice Of The Commission’s Standards And Adequate 
Opportunity To Meet The Standards. 


The obligations of the Commission from which the fail- 
ures of notice and opportunity arise, are basically those of 
fair play and efficiency of regulatory administration. And 
the Courts have recognized this as a legal obligation on 
the Commission.'* 


The preceding pages point out the vagaries and oscilla- 
tions of Commission opinion and standards. A reading in 
actail of the certificate proceedings cited, supra, could lead 
one to believe that the end result (price line) would justify 
the means (method) in a producer certificate proceeding. 


Even after the hearing, the Commission fails to ade- 
quately advise the applicant of the standards used in the 
opinion to test the contract price (R. 4183).?* The rights of 
the Petitioner cannot be swept under the rug of Commission 
expertise. The Commission experience has been recognized 
by the courts as expertise but there is no need or right for 
the Commission to hide its testing standards under the 
guise of expertise. 


; Margarct 
3 F.2d 355 


Hunt Hill, Trustee v. Federal Power Commission, 3: 


(5th Cir. 1964). 


13 Morgan v. United States, 304 U.S. 1, 18-19 (1938) 
3. 


14“\We have not given intrastate sales any weight in previous 
in-line proceedings and see no basis on this record for doing so 
here. Of course, where there is a substantially complete (2) 
record on the intrastate prices, and they are shown to have im- 
pact on the interstate market, it may be we would take them into 
account in determining the price line.” (R. 4183) 
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CONCLUSION 


Respondent Federal Power Commission erred in condi- 
tioning Continental's 18¢ contract price to 16¢ per Mef on 
the basis of an erroneously determined price level. 


For the reasons set forth, Petitioner respectfully submits 
that Respondent's Order of September 22, 1965, Opinion 
No. +76 be set aside and vacated. 


Respectfully submitted, 


Bruce R. MERRILL 

Tuomas H. Burton 

JosepH C. JoHNson 
P. O. Box 2197 
Houston, Texas 77001 
Attorneys for 
Continental Oil Company 


February 28, 1966 
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Hassie Hunt Trust, Operator, 30 FPC 1438 (1963) .... 
Skelly Oil Company (Opn. No. 362), 28 FPC 401 (1962) .... 
Skelly Oil Company (Opn. No. 362-A), 28 FPC 1065 (1962) 
Texaco Seaboard, Inc., 29 FPC 593 (1963) 
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Statutes 


Administrative Procedure Act, 60 Stat. 240, 5 U.S.C. § 1005 


Natural Gas Act, 52 Stat. 521, as amended, 15 U.S.C. 


§ TIT eb SQ. verereererreees 


peech by Commissioner Howard Morgan before West Cen- 
tral Texas Oil and Gas Association on October 19, 1961 .... 


Speech by Joseph C. Swidler before Independent Natural 
Gas Association of America on September 19, 1961 


In Tue 


United States Court of Appeals 


For tue Distarcr or CotumBia Crecurr 
No. 19941 


ConxTiIneNTAL Om Company, 
Petitioner, 
v. 


FeperaL Powrr CoMMISSION, 
Respondent. 


Ow Perrrion To Review ORDERS OF THE 
FeperaL Power ComMISsIoN 


REPLY BRIEF OF PETITIONER 


THE COMMISSION’S ERROR-IN-GENERAL 
ON THE ISSUE OF THE 
CONDITIONED IN-LINE PRICE 


1. Commission’s expertise is no cure-all for errors 


The Respondent’s Brief on the issue of the certificated 
price supports itself with the panacea of expertise. At no 
point in its Brief does the Commission answer the chal- 
lenge of Continental's Brief that the methods used are 
arbitrary and capricious. In fact, the Commission’s posi- 
tion, when details of the errors raised by Petitioner are 
brought out for discussion, is that the Court really has 
no jurisdiction on these matters and the Court should not 


» 
concern itself with these details, the Commission being the 
sole and exclusive judge of its own actions. 


Continental's petition for review, supported by its Brief, 
claims basic error in the method used to determine the 
price. The Commission's inconsistent procedure is dis- 
eriminatory and violative of the Natural Gas Act and the 
Administrative Procedure Act.! The methods complained 
of are arbitrary. inconsistent, and vague, and therefore fail 
to give reasonable notice to Petitioner of the standards 
that it must meet. 


On page S$ of the Respondent's Brief, it says Continental 
does not contend “that the evidence fails to support the 
prices found by the Commission to be in-line.” It is evi- 
dent from this statement that the Commission never comes 
to grip with the basic issues raised by Continental’s petition 
for review and Brief. Continental’s Specification of Points 


says “The Commission erred in conditioning . . . because 
such condition is unsupported by ... the evidence .. .” 
(Pet. Br. p. 5). 


Of course, it is true that when the Commission is so 
arbitrary on what evidence it uses, it can always find some 
evidence to support its conclusions. It can and has selected 
arbitrarily and indiscriminately only the evidence it finds 
supporting the price it has predetermined to be the in-line 
price. It then declares the remaining evidence carries little 
or no weight. Additionally, it gives lip service to certain 
evidence (contract prices) (Respondent’s Br. pp. 8, 17, 20, 
25, 26: SR. 4180), and, in fact, ignores the evidence. 

The Brief of the Commission states to this Court that 


this appeal is from an “interim in-line certificate pricing 
procedure” and therefore the court need not go into a 


152 Stat. 821, as amended, 15 U.S.C. $717, et seq.; 60 Stat. 240, 
5 U.S.C. §1005(c) (1946). 
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question raised by a petitioner (Respondent’s Br. p. 14). 
There is no statutory authority for an “interim in-line 
certificate pricing procedure,” and there is only one stand- 
ard for certification of a producer's application for sale of 
gas — that the proposed sale is or will be required by the 
present or future public convenience and necessity, Section 
7 of the Natural Gas Act. The Commission’s basic argu- 
ment in answer to Continental’s petition for review is: 
The Commission’s action cannot be questioned in detail 
because its expertise is used for consumer protection. The 
Commission’s knowledge and experience, called expertise 
(somewhat of an administrative fiction, since the actual 
service period of individual members and the collective 
Commission membership for a given period is not co- 
existent with its variations of policy and procedures on a 
given subject) is acknowledged by the courts without 
serious question, but a court of appeals is not a rubber 
stamp for Commission action. Is there a point at which the 
rights of the parties, ie., the producers, pipelines and 
consumer interests must be tested against Commission 
expertise? How can a court determine when a test should 
be applied? Without substituting its own judgment for 
that of the Commission’s in this complex industry regu- 
lation, the court can look at: 


1. The statutory standards, as interpreted by the 
courts, compared to the standards and the methods 
used by the Commission in applying the standards 
in a given case. 


The consistency and stability of use made by 
the Commission of the approved standards and 
methods. 


The adequacy of notice of the standards and meth- 
ods given by the Commission to the interested par- 
ties, so that they may have the right to meet and 
satisfy the standards and methods. 


+ 


Continental is not asking this court to substitute its 
ression of the evidence for that of the Commission or 


its ideas of the economic values of certain evidence — but 


is asking the court to require the Commission to afford 
all parties due process, to give adequate and reasonable 
notice of the tests, the standards and rules which the regu- 
lated company must meet, and to prohibit the Commission 
from changing the tests, the standards and rules from case 
tO case With no reason for such change except apparently 
to arrive at a predetermined result. 


Individual members of the Federal Power Commission 
have recognized this requirement. Although not stated in 
terms of legal requirements, the Commissioners did ac- 
cept these as the basis for administrative effectiveness. 
In an address before the West Central Texas Oil and Gas 
Association, former Commissioner Howard Morgan, on 
October 19, 1961, stated: 


“But there is at least one thing we can do. That 
is to adopt statements of policy on certain recurring 
issues and then dispose of cases involving such issues 
in a uniform manner according to established policy. 
This will give the industry a better idea how some 
cases are likely to be decided before they are pre- 
sented to the Commission. 


“.. . It seems to me that there are very real ad- 
vantages to the industry in knowing beforehand that 
all cases hinging on a certain set of facts are going 
to be decided in a certain way, and that all similar 
recent cases have already been decided in the same 
way and have been upheld. 

“... But what the Commission is trying to do is to 
establish a degree of business certainty within the in- 
dustry; to provide an assurance and predicability of 
outcome in as many areas of controversy as possible. 
We are trying to establish business certainty to an 
extent which will more than compensate the industry 
for any minor inconvenience involved. . . .” 
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Moreover, Respondent’s then Chairman, Joseph C. Swid- 
ler, in an address before the Independent Natural Gas 
Association on September 19, 1961, stated: 


“A continuing problem of regulation is to avoid 
needless uncertainty as to Commission policies, such 
uncertainties add to the caseload, stimulate litigation 
and waste the time of everyone concerned. I hope 
that the Commission can turn to the increasing use 
of policy statements to express Commission policies 
in a clear-cut and comprehensive way, rather than 
waiting for policies to emerge fragment by fragment 
from a mass of decisions in long-drawn-out cases.” 


The action of the Commission in the order appealed from 
cannot be viewed solely within the confines of that order. 
This prohibition is most important and most necessary in 
the field of administrative law. 


The Fifth Circuit has, most recently, met this issue 
head-on in Pacific Molasses Co. v. FTC, .....- F. 2d 
Cir. 1966) (Decision dated January 24, 1966). The issue 
before that Court involved procedural due process in that, 
in the conduct of an adversary proceeding, the rules of 
practice of the Federal Trade Commission were violated 
by that Commission. The Court warned that: 


“Where an agency promulgates rules to govern its 
proceedings, these rules must be scrupulously observed. 
For once an agency exercises its discretion and creates 
the procedural rules under which it desires to have its 
actions judged it denies itself the right to violate these 
rules.” 


Continental’s rights of due process have been violated 
by the Respondent's shifting and changing basis for its 
exercise of expertise. 
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2. Use of contract prices in determining in-line price 


By its tables (Respondent’s Br. pp. 19, 20), the Com- 
mission would lead this court to believe that its stated 
consideration of contract prices (which petitioner claims 
is Ulusory and administrative window dressing) is appar- 
ent and real. The tables used by the Commission in Opin- 
ion No. 476. the order herein complained of (SR. 4177, 
4178) contains no tabulation of contract prices, nor does 
the Commission make or discuss statistical compilations 
or computations using contract prices, as it does for certifi- 
cate prices. Although Respondent alleges it considers (looks 
at) contract prices, it is obvious from a reading of the 
opinion that it does not use the contract prices in any man- 
ner to determine the in-line price. It would be more correct 
for the Commission to state that it considered contract 
prices and having considered them decided not to use them. 


Respondent's Brief (p. 16) states: 


“The Commission therefore ‘placed in the crucible 
the issue of the effect of the [policy statement] ceil- 
ing upon subsequent contracts... .’” 


It is impossible to determine if the policy statement 
had an “effect... upon subsequent contracts,” if you do 
not look to the contract prices. If you look to the Com- 
mission determined prices (certificated prices) (as the 
Commission did), then you are finding the effect the Com- 
mission (policy statement) had on itself. 


The Commission in its Brief (p. 8) declares “it gives 
some weight to contract prices” in its in-line price find- 
ing (HR. 7296-7297). 


The Commission recognizes the fact that “certificated 
prices reflect only a part of the market activity in the 
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period” (Respondent’s Br. p. 17; SR. 4180), and 
that “the price-line is intended to reflect current condi- 
tions in the industry” (Respondent’s Br. p. 18; SR. 4180; 
United Gas Improvement Co. v. Federal Power Commis- 
sion, 283 F. 2d $17 (9th Cir. 1960); and the Commission 
further recognizes that “the contract prices, whether re- 
duced by conditions or not, do show economic trends in 
the area and are entitled to some weight” (SR. 4180). 


In spite of all these words, the Commission did not use 
contract prices at all. 


Will this court accept these Commission statements 
painted with the magic of the words “Commission exper- 
tise” and ignore the cries of petitioners that the Commis- 
sion’s characterizations of its actions are not supported 
by the facts and the results? Must the petitioners be de- 
nied the examination and exposure of the Commission’s 


unsupported expertise-type statements? 


“The short answer to these contentions is that it is for 
the Commission, not a reviewing court, to weigh the evi- 
dence. The fact that there is room for difference of 
opinion with respect to the weight of the evidence is no 
basis for a reversal of the Commission’s determination.” 
(Respondent’s Br. p. 21). This is the Commission’s an- 
swer. 


Even here the Commission misleads this Court with the 
words “weight of the evidence,” when it is not the weight 
of the contract price evidence that is in issue. It is obvious 
that no comparison, compilation, nor computation includes 
contract prices. Petitioner suggests to this Court that this 
answer of the Commission's (supra) denies to Petitioner 
its protection of due process. Protection of the regulated 
minority is required by the law as well as general public 
interest. If this Court decides that the Commission exper- 
tise should not be challenged and tested, then the law is 
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without the balancing of interest and the single and sole 
test for Commission action is: Were the producer’s prices 
reduced or frozen? The Commission urges this sole and 
single test and says if the answer is yes, the test has been 
satisfactorily passed. 

An administrative agency's exercise of its expertise must 
be supported by findings of fact and rational analysis.’ 
The courts specifically rely upon provisions of the Admin- 
istrative Procedure Act. In Burlington Truck Lines v. 
United States, 371 U.S. 156, at 167 (1962), the United States 
Supreme Court clarified the limitations of administrative 
expertise and warned that such expertise can become “a 
monster which rules with no practical limits on its discre- 
tion.” 


3. Use of certificated prices below 14¢ per Mcf 


Respondent attempts to dismiss Continental’s showing 
the Commission’s error in including sales below 14¢ by a 
footnote (Respondent’s Br. p. 16) to the effect that Con- 
tinental does not question the relevance of the abnormally 
low prices. The Commission itself has questioned this and 
found such data not to be relevant. In all its decisions de- 
termining in-line prices for the Texas Gulf Coast area 
(Texas Railroad Commission Districts 2, 3 and 4), prior 
to Opinion No. 475, the Commission has excluded from con- 
sideration sales below 14¢ per Mef.? In Skelly the Commis- 
sion gave reasons why such data are not relevant (28 FPC 
at 408): 

“Because proceedings related to lower priced sales 
were severed and certificates have already been granted 


2 Northeastern Airlines, Inc. v. Civil Aeronautics Board, 331 F. 
2a 579 (Ast Cir., 1964). 

3 Skelly Oil Company, 28 FPC 401, 408 (1962) ; Texaco Seaboard, 
Inc., 29 FPC 593, 597 (1963) ; Hassie Hunt Trust, Operator, 30 
FPC 1483 (1963); Amerada Petroleum Corporation, 31 FPC 
623 (1964). 
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for them, the study shows only contracts at prices of 
14 cents per Mef and higher. However, we may take 
notice that we have granted certificates for sales in 
District No. 4 during the three years in question at 
prices ranging down to 6 cents per Mcef, usually for 
small volumes.” 


The Continental’s sale in the subject proceeding is cer- 
tainly not a proceeding “related to a lower priced” sale. 
Therefore, following this Commission edict, the low priced 
sales (below 14¢) should have been excluded on the Com- 
mission’s own reasoning. 


In the last sentence of the quote, supra, the Commission 
gives another reason for the irrelevance of the data. The 
sales are “usually for small volumes” and, therefore, not 
comparable to the sale in hearing. The Commission and the 
courts have almost consistently used the words “substan- 
tial volumes” when discussing the use of other sales in de- 
termining the price line.‘ 


In the opinion and order on rehearing of Opinion No. 
362° (Opinion No. 362-A, issued December 18, 1962°), the 
Commission took note of an objection raised to the use of 
low prices: 


“Continental Oil Company objects to our taking no- 
tice of certificates for sales in District + at prices 
ranging down to six cents per Mef without oppor- 
tunity to show the contrary. Our notice here of our 
prior orders was not a part of the decisional process 
in determining the line but merely part of our explana- 
tion of the scope of the staff exhibit, which treated 
sales at prices of 14 cents and above. Therefore fur- 


4 Amerada Petroleum Corp., 31 FPC 623, at 633; UGI v. FPC, 
283 F. 2d 817, at 824 (9th Cir. 1960), cert. den. 365 US. $81 
(1961). 

528 FPC 401 (1962). 

628 FPC 1065 (1962). 
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ther evidence on this matter would not affect the basis 
of our decision.” [Footnote omitted.] 


In Amerada Petroleum Corporation, 31 FPC 623 at 631, 
the Commission, in determining a price line for Texas 
Railroad Commission District 4, said that like Skelly “the 
most important evidence in determining the proper initial 
price... is the... data for all sales in Texas Railroad 
District No. + with total initial rates of 14¢ per Mcf or 
more ....° Further, in that same opinion, the Commis- 
sion gave more reasons why sales under 14¢ are irrele- 
vant (at page 635): 


“With a few exceptions, the sales below 16 cents 
per Met are for relatively small volumes, a factor 
which, together with the location of the gas in rela- 
tion to the lines of prospective purchasers, presum- 
ably induenced the amount the contracting purchaser 
was willing to pay for the specifie production.** 


33 Of the 24 contracts priced below 16 cents (not including the 
one sale herein at 15.944 cents), 14 are for sales to Valley 
Gas Transmission Company which operates entirely as a 
gatherer, purchasing gas at less than the price line in order 
to resell at a rate acceptable to major interstate pipelines. 
In Skelly we specifically referred to the activities of Valley, 
indicating that its sales are not comparable to the normal 
producer-pipeline sales. Cf. Hassie Hunt Trust, Docket No. 
G-19115, where the exclusion of Valley Gas Transmission 
Company sales in Texas Railroad District No. 2 was dis- 
sented to by Commissioners O’Connor and Woodward on 
grounds inapposite to the instant proceedings. The remain- 
ing 10 sales are made to a company which, though classified 
technically a pipeline, operates in this area in a fashion 
similar to Valley.” 


Again in this same opinion the Commission ignores 
prices below l4¢ (at page 637): 


“The record makes it clear that the lowest price at 
which substantial volumes of new gas were sold in 
interstate commerce in the area during the period in 
question was 16 cents per Mef.” 
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In the certificate proceeding for District 2, immediately 
preceding the proceeding herein complained of, Hassie 
Hunt Trust, 30 FPC 1438 (1963), the Commission deter- 
mined an in-line price (at p. 1444) without using any 
prices below 14¢. Now, less than two years later in the 
same type proceeding for the same Texas Railroad Dis- 
trict 2, the Commission finds it must use prices under 14¢ 
in determining the price line. Respondent’s argument (Br. 
p. 16, footnote 37) is negated by Hassie Hunt Trust also, 
for in Commissioner Ross’ statement, concurring in part 
and dissenting in part (at p. 1448), he refers to contracts 
with prices below 14¢, showing that such data were in 
fact available in other proceedings. 


Respondent’s Brief at page 16, footnote 37, seems to 
indicate that the reason for the change in the non-use of 
prices below 14¢, is because “no one has offered such data 
in earlier proceedings.” The above quote from Opinion 


No. 362-A is sufficient to negate such a simple argument. 


Had the Commission been consistent and not included 
sales below 14¢, the median price (on a volumetric basis) 
would have been found to be between 17¢ and 18¢ (instead 
of 16¢); (SR. 4181); and the volumetric weighted average 
price would have been found to be 17.18¢ per Mef (instead 
of 15.29¢); (SR. 4181). 


Had the Commission not erred in (1) ignoring contract 
prices (no consideration beyond lip service), and (2) in- 
cluding sales below 14¢, its own method of computation 
(averaging, median, etc.) would require a finding of a price 
line considerably above the 16¢ price erroneously deter- 
mined.” 


7 The Commission in its brief at page 20 admits the method used 
to find the line does not include any reference or considera- 
tion to contract prices, in spite of previous words to the con- 
trary. 


5) 
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4. Use of intrastate sales data 


The Commission’s answer (Respondent’s Br. p. 22) to 
Continental's assignment of error to the Commission's re- 
fusal to consider intrastate data was a quote from UGI v. 
FPC. 283 F. 2d at $24, which quote includes the words “in- 
terstate commerce.” Although not saying so the Respondent 
implies that this statement implies that intrastate data are 
verboten. A contrary interpretation can be made. And the 
Commission itself has made such a contrary interpretation 
in the very opinion it is here attempting to support (SR. 
4183): 


“We have not given intrastate sales any weight in 
previous in-line proceedings and see no basis on this 
record for doing so here. Of course, where there is a 
substantially complete record on the intrastate prices, 
and they are shown to have impact on the interstate 
market, it may be we would take them into account in 
determining the price line.” 


5. Use of arbitrary time periods 


Respondent’s answer (Respondent’s Br. p. 22) to Con- 
tinental’s assignment of error to the Commission’s arbi- 
trary determination of the time period for which and in 

hich comparable sales are compiled, is that the Commis- 
sion consistently uses the date of the policy statement prices 
and the date on which a given proceeding was consolidated. 
The use of the word “arbitrary” may be an unwise choice 
of words. It is arbitrary in the sense that it is determined 
entirely by the Commission action, under Commission con- 
trol, results in different periods both in time and in length 
of period, without any statutory or economic meaning; or, 


in fact, any meaning except to result in a consistently lower 
than normal price line. The Respondent’s Brief is correct 
to the extent it claims consistency on who sets the period 
in which and for which the price is to be determined, but 
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the time periods themselves, which so affect the price line, 
are anything but consistent in their length or point in time. 
Continental claims this inconsistency is the result of the 
Respondent’s desire to find a way around a normal, reason- 
able, fair, and consistently determined price line. 


CONCLUSION 


For the reasons set forth above and in its Initial Brief, 
Petitioner, Continental Oil Company, renews its request 
that Respondent’s order of September 22, 1965, Opinion 
No. 476, be set aside and vacated. 


Respectfully submitted, 


Bruce R. Merry 
Tuomas H. Burton 
JosEePH C. JOHNSON 
P. O. Box 2197 
Houston, Texas 77001 


Attorneys for 
Continental Ou Company 


